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1. Thetransposition of the Directivein Italy

The principles laid down in the directive are ratiimovative for the Italian legal system. While gloyee
representation is well defined also with regardirtformation rights (e.g. in the following laws, no.
223/1991, no. 428/1990, no. 626/94), the conceptpafticipation” has so far been defined only in
collective bargaining agreements or jointly esti#d regulations. The most relevant change foltéfian
system will be dispositions regarding the compositbf management or supervisory boards, in whieh th
presence of employee representatives is foreseen.

Existing Italian company legislation excludes aagnf of employee participation in the governing bady

a company. The board of administrators, who areteddappointed by the shareholders, mainly follgwin
internal regulations, is in charge of governing toenpany. The correctness of financial managemeat a
company information is guaranteed by a committeauafitors, whose sole aim is to audit the financial
information of the company as a whole, and in titerest of the company as a whole. The auditonsotio
act on behalf of one group of shareholders (orettaklers), but on behalf of them all.

These legal provisions leave room for grey areaseming corporate governance. For example, when a
major bank introduced an employee shareholdingmsehé¢he employees formed an association, holding
over 4% of the shares. The other shareholders fbenwyndicate and changed the company statutesin s

a way that the employees’ association — despitagbene of the largest shareholders — would not be
represented on the administrative board. Anothearatxample of lack of transparency is the closenés
majority shareholders and management. In some ,dfgesajority shareholders choose the management —
or even overlap with the management — and subs#gugpoint management members to the board, so as
to form a majority and run the company, as welaging a determining role in appointing the auditor
Recently, the government took action to foster nabrigent legislation and to fill these gaps,het same
time coming up with proposals concerning the inticitbn of employee participation rights.

Also because of the financial scandals involvingjomdtalian companies, the reform of company
legislation was accelerated, whereas the introdnaif a “participatory” system is falling behind.

According to the government, one reason for thisatespeed” approach is the difficulties encountdred
the social partners in reaching a joint opiniontloam matter. The government says it intends to mshe
“Pact for development and employment of Decemb&819according to which it will follow the joint
opinions of the social partners with regard totth@sposition of EU social directives, as was thgeowith
Directive 945/45 EC on European Works Councilspfgsent the social partners have yet to reachna joi
opinion on Directive 2001/86 EC, so the governnigmiroceeding with transposition of the SE regualati
while the SE directive remains “on hold”.

Reform of company law

The need to simplify the organisational structureanpanies led Parliament to approve law no. 38&12

of 3 October 2001 which foresees the delegatioposfers to the government to proceed with company
reform by legislative decree. The first simplificet is the reduction to two main forms of compathe
“s.r.l.” (which corresponds to a limited liabilitgompany) and the S.p.A. (which is similar to theblpu
limited company).

The S.p.A. may choose among three models of marexgeand control:

» the present system (an administrative board araliditor's body);

* adualistic system made up of a management board anpervisory board;

e a monistic system with an administrative boardwhich an internal committee is charged with
internal management control.

L This is the government’s vision. The social parttieke a different position according to which thegmmment has so far failed to
come up with a proposal which they could discugh wiview to reaching a joint opinion.
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The subsequent and most recent legislative deaceds of 17 January 2003, reinforces these reqeingsn
and changes other aspects, such as the minimurtalcegmuired to form an S.p.A. adapting to the SE
regulation.

It is striking, however, that the new legislatioroals any definition of “group of undertakings”akéng a
vacuum with regard to the SE regulation and divectl he regulation of “groups” is seen as an adtéve
model of governance as distinct from individual gamies. In fact, the law only regulates two areas i
relation to groups:

e publicity (including all forms of external commuation);

« the protection of third parties, minority partnehsreholders and creditors of controlled
undertakings, as they may be harmed and even piskaby the “group dimension” and business
logic.

Although the reform — through legislative decree @G@f 17 January 2003 — is by now well established
(and as such from our perspective is to be coreideertainly incomplete, as it fails to fully takeo
account the SE regulation and directive), it mestdmembered that other areas of company law akerun
revision, too.

The present reform appears to be aiming for a lzat would create a balance between the controlling
undertaking’s interest in operating without “unresary financial burdens” (e.g. employee represemntat
and the need to protect other stakeholders, mathigr shareholders and creditors. It fails to reegand
address the role of employees as stakeholderstipamies as such.

The reform process will continue to realise nati@ra community requirements which relate to thekh
system of company law, including company crisesy mequirements concerning accounting rules and
balance sheets, and the creation of the necesshiydtween company law and anti-trust legislation.

The present Italian company legislation does nattime any possibility for employee participationdais
completely separate from any legislation regardgur relations.

Proposals for legislation on the introduction offgarticipatory system”

Against this background, transposition of the Steative will have a truly innovative character asgen
more so if we consider that it shall also activilie constitutional right of employees to particgat the
management of their company (Art. 46 of the Ital@onstitution).

In Parliament, a number of draft laws on employagigipation have been presented for debate (traf
1003, 1943, 2023, 2778, 3642, 3926 and 4039). Giveriact that employee participation is not péthe
Italian tradition (with the exception, accordinggome sociologists, of so-called “industrial digsT), all
areas of participation need to be addressed. Threcent years, the debate has been rather widéggn
covering information and consultation, participatio decision-making and financial participatiomase
ownership and profit sharing). The trade unions tlking a rather holistic approach to employee
participation and are trying to reach a common vienhow existing participatory practices could Isedi

to promote employee participation in decision-mgkiffhe employers’ organisations believe that each
aspect of participation must be dealt with sepérate

In the past two years, since the Parliament adapgedollective bargaining agreement and transfdrine
into the transposition law of Directive 94/45 EC Baropean Works Councils, there has been a stronger
will to form a body of legislation on employee peigiation. This is in part also the effect of ther&pean
Charter of Fundamental Rights, the Social Charndrdirectives 2001/86 EC and 2002/14 EC.

Thus, the Parliament’s approach is to deal withdifierent forms of participation by treating the&sues
separately, while attempting to implement:

« Atrticle 46 of the Italian Constitution, which reatges the right of employees to cooperate with
the employer and participate in the managemenhefcompany, according to conditions and
limitations established in company law.

» Articles 21 and 22 of the European Social Chaitaplemented through law no. 30 of 9 February
1999) establish employees’ rights to informatiommsultation and participation;

e Council Recommendation 92/443/EEC of 27 July 19@®arding the promotion of employee
participation in company profits and results.
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Some proposals (draft laws 3642, 3926 and 4G88) exclusively at the introduction of employee
shareholding schemes by means of company-leveranch agreements, with no links to any form of
participation in decision-making processes, whexther proposals consider both forms of particgrati
(proposed laws 1003, 1943 and 2023).

Among this second set of proposals, draft law 2@8s employee participation in decision-making to
“information and consultation rights”, while thehet two foresee the possibility of shareholding
employees delegating members of the board of dire¢1003, 1943).

In particular, with regard to “information and caiftation” proposal 2023 mentions, among the minimum
requirements for the adoption of a “participatonatste”, the _introduction of formal and binding
procedures guaranteeing, in good time, informatmm consultation and involvement by employee
representatives in relevant company decisioftds may occur also through the institution aaf hoc
representative bodies set up through collectivgdining agreements.

Another legislative change concerns financial pgréition and participation in decision-making deviy
from it.

The proposed changes to Article 2349 allow compatiday down in their statutes the apportionment t
employees of part of their profits through the é&sdi special shares or bonds, up to the overalluainof
company profits which can be allotted to the emp&syon an individual basis.

Alternatively, the company may allocate to its eoyeles “other financial instruments”, connected with
ownership or administrative rightsxcept for voting rights in the shareholderseasisly. The definition of
rights deriving from such instruments and theirreise shall also be defined in the company’s statut
According to the proposed changes to Article 23b6the Civil Code, the statute may also establigrHjc
voting rights for employees who may benefit fronetsdinancial instruments. These voting rights conce
only specific subjects, to be defined in the conypstatutes, and may also confer on employees gih¢ 10
appoint one independent representative tbe board of directors, the auditors’ committee the
supervisory body, depending on the company’s chgegarnance structure.

These options are left to the company, howeverchvisen proceed unilaterally with the introductidn o
profit-sharing schemes under Article 2351 of theil@ode.

With regard to participation in decision-making geeses:

» Proposal 1003 foresees that shareholding empldyet® banking, insurance, energy, transport,
telecommunications and defence sectors shall designnder specific circumstances, up to two
or three members of the board of directors.

e Proposal 1943 foresees that shareholding employassdciations may delegate their own
candidates to corporate governance bodies (mairmlifas).

« Proposal 4039 goes beyond financial participationd @aontains large sections on employee
“information and consultation” and on the present@mployee representatives on supervisory
bodies independently of financial participatiorttie form of shareholding

More specifically, with regard to information andnsultation, proposal 4039 is intended to antigight
transposition of Directive 2002/14/EBy foreseeing, in addition to the contents of theective, the
introduction of “consultative bodies” under certaircumstances, and a “social balance” to be atuolée
financial balance sheet and distributed to all eygés.

Furthermore, proposal 4039 refers also to_the gipatiion of employees in decision-making bodiesisth
anticipating the transposition of Directive 2001IBB.

The proposal foresees that in all SpAs and SEssén Italy with more than 300 employees and which
adopt a dual tier system, employee representatiial be appointed members of the supervisory body.
The selection of such employee representatives$tsikal place through the trade unions.

These proposals have yet to be debated in Parliarii@éere have been consultations with the social
partners as recently as February 2004. The adoptieame of these proposals, in particular witheawto

the transposition of Directive 2002/14/EC, is pledrior September 2004. There is no sign, on theroth
hand, of a parliamentary debate on the possiblptamoof Directive 2001/86 E€.

% The parliamentary agenda for September (in Augesetfs traditionally a break) foresees discuss@mnthe transposition of
various EU directives: Directive 2002/14 is exglicmentioned, but there is no mention of DirectR@01/86.
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3. Discussions on the SE

The SE directive represents one further step tasvaitiforcing the EU’s choice of competing in thebal
market on the basis of a social model built on rEaghip. However, in a number of member states,
including Italy, employee participation has nottbigcally been the principal vehicle of management—
labour relations. The traditional adversarial apgtoto industrial relations has over the yeardeshiin a
more cooperative direction, leading to the framdéwagreement of 1993 that established so-called
“concertation” as a tripartite approach to handlingcroeconomic issues, and was renewed in 1998.
Nonetheless, since the last general election, waam ¢entre-right coalition, there has been a retoimore
adversarial relations. In the meantime, the estirient of wider information and consultation rights
mainly due to the transposition of European divesj has created a framework for “social dialogaéso

at the company level. Thus there has been a trewdrdls decentralisation of collective bargaining,
weakening institutional tripartite dialogue whicadhalready been undermined by the high level oflicon
between the government and Confindustria on oreaid the trade unions on the other.

Against this background, transposition of the Stative has not taken place on fertile ground.ahriary
2002 the government encouraged the social partaerseet to begin negotiations leading to transjusit

of the SE directive. The government stated its wisthreceive a “common opinion” from the social
partners, which could be transposed into law foltmvthe general agreement on social dialogue of
December 1998, and urged the social partners tonesroe negotiations.

Almost one year later, in February 2003, the ingusbnfederation Confindustria accepted an inwtati
from the three main trade union confederations H.CGISL and UIL — to set up a round table for dire
discussions on how to shape employee participatiarctures, in particular with regard to the SE aad
decision-making bodies. This round table is prdgafebating the issues, with the positions presklater

in this section as points of departure.

At the same time, the trade unions held informdkstavith Confcommercio (the confederation of
commerce, in particular wholesalers and retailek8), (the national association of banks) and ANEAg
national association of insurance companies) with dim of setting up a round table with a view to
reaching an interconfederal agreement (or “commamien”), signed by all the representative
organisations of industry, trade and finance ongde and by the employees’ representatives onttier.
Such an agreement could be validated by the govarhand consequently become a legally binding text
for implementation of the directive. A similar appch was followed rather successfully for
implementation of the EWC directive. In that catbe, parties reached a collective bargaining agreeme
which was legally binding for all signatories aslgas 1996, to be transposed into law in 200%etting

an example of a positiv@odus operandi

The three trade union confederations, which adoptedmmon approach on this matter, believe that an
interconfederal collective bargaining agreemettésbest way of implementing the directive in ademice
with industrial relations in Italy. The directiveself, they argue, refers more than once to thereumy of

the parties and related issues, such as procethrreslecting members of the Special NegotiatinglyBo
(SNB), and ultimately the aim of that body, whightd reach agreement on the modalities of employee
participation through negotiations rather than lég@osition.

In June 2003 CGIL, CISL and UIL entered into intdrmiscussions on the main issues of directive
transposition. They defined a priority list, whigdfers to the commencement of negotiations between
SNB and company representatives. They recommeridstith negotiations find satisfactory solutions to
the points listed below, which must first be dismd and resolved in the interconfederal collective
bargaining agreement, which the Parliament shoskdas the basis of the directive transposition law.

The main points for discussion are:

. The relationship between Regulation and Directiketermination of points of friction or conflict
between the regulation and national legislatiopeemlly on the choice between a monistic or a
dualistic structure, as well as employee involvetnehere it is foreseen.

. The relationship between the Regulation andatatompany law. This relates particularly to the
interest that Italian companies may have in becgramSE. The trade unions’ idea is that the social
partners may annex a joint statement to the intdecteral collective bargaining agreement, in
which they express their views on how the SE camhbde attractive to Italian companies. Such a
statement would influence the government when pasisag the regulation into Italian company
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. Definitions of participation, information and caritation, as foreseen in the Directive.

. Procedures for setting up the Special Negotiatdogly, with the participation of trade union
organisations in the selection of such a body.

. Procedures for SNB negotiations and composititifisation of experts, relations between the SNB,
national trade unions and European federations.

. Composition of the employee representative badyits relationship with the national trade unions

and European federations.
. Rights and legal guarantees/protection of emm@sye the SNB.
. Costs related to the setting up and functionifiine SNB, as well as the use of experts.
. Agreement contents.

4, State of the transposition process

In June 2004, during a semifarganised by CESJ%nd CISL on employee participation in the SE, the
representatives of the three trade union confeidesaCGIL, CISL and UIL reiterated their desireréach

a joint opinion with the representative organisagiof industry (Confindustria), banking (ABI), imance
(ANIA) and commerce (Confcommercio) by October 200His joint opinion would then be transmitted to
the government as a basis for the law transposingcfive 2001/86EC. Thus the path to transposition
appears to be cledr.

However, it appears that the social partners hafferent views and that there still is a long waygo
before a joint opinion may be reached. To appredta full extent of diverse opinions on the SkEdive,

a list of the various organisations’ views, whevaikble, is presented in the next section.

There appears to be unity on one point: on thetmuresWhat form of participation do we want?”, the
social partner representatives all agreed that thidynot want a “German model”. The trade union
confederations CGIL, CISL and UIL have already hest a joint position and invited the employers’
organisations to present their thesis so thatitiftrulebate could begin.

Given the consensus among social partners and rgoeet that a law will be discussed following the
reaching of a joint opinion, parliamentary debatetioe transposition of Directive 2001/86EC cannet b
expected before November 2004. It is not on thadgef the September session.

5. Views of the government and r epresentative or ganisations

Comments of Minister of Welfare Roberto Maroni

According to the Minister, the Government is comeid that employee involvement is useful for ecormomi
development. Employee involvement will be introddiom the basis of consensus, leading to transpositi
of the directive within the expected time frame.

Concerning a model of employee patrticipation, theegnment intends to remain neutral, leaving itht®
social partners to determine the level of emplaypeelvement in company management, even though the
government favours the participation of employg@esentatives in the management board rather than i
supervisory body. The setting up of a supervisargybwould mean the creation of a double command
chain which would probably create problems and laxisf

In any case, the government will do everything Beagey to transpose the social partners’ joint opini
whatever it may be. With regard to the “opt-outsia’, the government’s inclination is not to travspit.

On tax advantages for SEs, it is the governmergigion that only preferential fiscal treatment Euge
wide would encourage the setting up of SEs.

However, with regard to the Italian economy, it trios ensured that the SE represents an opportaisiy
for the many small and medium-sized enterprisess itnportant to avoid a situation in which SE tax
benefits work against companies that are alreadhkereby virtue of size.

3« a societa europea, la partecipazione dei lavoratta governance delle imprese”, Rome, 14-15 2004.
4 Centro di Studi Economici, Sociali e Sindacali,I8/Cresearch institute.

® While there has always been a consensus on theagpwhich consists in the social partners’ reaghifoint opinion as a basis for
the transposition law, there have been differegivgion how such an opinion should be reached. &eeln
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CONFINDUSTRIA

Confindustria has a new attitude to employee ppetimn. At the national convention of 2002 the
president of the young entrepreneurs declared ttittraditional antagonism between employer and
employee was outdated: for one thing, it was linteed Fordist concept of work which no longer exdstit
had been replaced by a more participatory notiocoafipany management. However, if participatiorois t
be beneficial for the business the model of paritton to be adopted must be carefully considered.
Profit-sharing, for instance, is considered berefidecause it increases productivity and redstelses.
The information and consultation procedures intoeduthrough European legislation have been equally
effective because they improve management—labtatiaes.

In contrast, “power sharing” is seen as a rathenote and potentially negative option for Italian
companies. According to Confindustria the structafdtalian businesses does not allow for any such
option: the German model in particular, with a bakd presence of employee representatives regauafles
their share ownership cannot be adapted to Ital@mpanies. The unspecified mixture of interests of
employee members of supervisory boards, who aneosggl to act in the interest of company profitabili
while also representing the workers’ interests asisidered contradictory and potentially bad for the
company. (Some trade unions share this view.)

Furthermore, Confindustria understands that th@gsed composition of such participatory bodies @woul
distance them too much from day-to-day company gement, which must be carried out within an
extremely short timeframe and under the respoiityibif a manager who is in charge of meeting the
objectives set by shareholders. Thus, accordir@@ptafindustria the dualistic model cannot work andas

a mistake to include it in the SE directfve.

The adoption of a participatory structure should Im® by law but as the result of collective bargain
Although the subject matter of employee participati hitherto defined in company and/or national
collective agreements, will shortly be enshrinedeigislation, the agreements reached between ttial so
partners must be taken into account by the legislat

On 12 February 2004, Confindustria reported itsnpaf view on “employee participation in the
management and results of companies” and the pedgegislation to the Lower House of Parliament, in
the form of the joint meeting of the Finance anthduar Affairs Committees.

Confindustria believes that the transposition itdtian law of the employee participation rightglaown

in directives 2002/14 and 2001/86 should occur iseply. Parallel to these laws, a third form of
participation through employee shareholding shdeldiealt with, again in separate legislation.

As far as the proposed law 4039 is concerned, @duétria expects an initiative from the government
which will give the social partners scope to reachunderstanding, as laid down in the Social Pact o
development and employment of December 1998. lagsl drawn up outside this framework is
considered counterproductive.

While Confindustria recognises the need for moreleyee involvement in the workplace to ensure
competitiveness, it believes that there is no reargslink between employee shareholding and employe
participation in company management. Employee $luddieng is not a sufficient condition for creating
more democratic forms of corporate governance. Thedarliament’s decision not to link the two farm
of participation, as proposed in draft laws 3642&and 4039, is deemed correct.

The question then remains whether it is more opperto promote merely the economic participation of
employees, with the aim of integrating employee ueenation, or more extensive, “strong participdtion
which also encompasses the attainment of “stratagectives”.

In both Italy and abroad, financial participatiamdaemployee shareholding have numerous forms, aias
functions. When financial participation is directypund to reaching strategic objectives it sigaifitty
changes the typical employment relationship andtthditional logic of exchanging labour power for
money characteristic of traditional industrial t&las.

For this reason, in Confindustria’s view, a bodgresenting shareholding employees should not aénci
with the trade unions, which have a different raled might find themselves in a conflict of interest
Company decision-making must be carried out by dmdi which minority shareholders are represented,
but must remain independent of bodies represetii@gmployees so that financial participation lohke
reaching strategic objectives cannot be manipulatesiisused by employees as means of obtaining thei

® These opinions were expressed by Confindustria’e@éDirector Stefano Parisi during a European Sanon Social Dialogue,
held in Rome, 7-8 February 2002.
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demands.

These points alone show how important and deliaatesssue employee shareholding is. It can change th
organisational balance and influence many of thealikes of enterprise functioning, such as human
resources, remuneration and social policies, imdlistelations and employee participation in cdpita
building.

The introduction of an employee shareholding schémeeefore requires an in-depth study in which the
“recognition”, “incentive” and “market-related” nieations are bound to full sharing of the objecsivand
modalities of implementation. If all those concetaee not involved in the process, employee shidityp

can turn from opportunity to threat by unbalandimgustrial relations. It is therefore best to ledtvio the
social partners — based on suggestions and praati¢european level — to come up with innovative
solutions for the implementation of participatiam line with the guidelines determined nationally fo
transposition of information and consultation righhd the SE.

Negotiations between the social partners are thewoay of constructing a participatory system, ashsa
system is extremely complex, given the differerntety and sub-types of participation, and cannot be
imposed by one side. Furthermore, the pluralitynethanisms and bodies needed to set up such ansyste
must suit each individual company: a single, mamgasolution for all companies would be unrealistic
Negotiations allow the mutual establishment of stesyn which will best guarantee that both partidkhvei
satisfied and the good of the company.

Recent changes to articles 2349 and 2351 of thé@ide have opened the way for new forms of financ
participation. Their effects remain to be seen.yTh#ow for consistency with the SE regulation and
introduce numerous possibilities for setting up artipipatory system at company level through
negotiations, guaranteeing an appropriate leveuwbnomy to those involved. Additional legislation
financial participation is therefore deemed unnsassand likely to be confusing.

Two observations arise in relation to the proposalparticipation in decision-making processespBsal
1943 on the representation of shareholding emp&yassociations foresees the possibility of such
associations designating an auditor. In public camgs minority shareholders already have the right
designate one or two auditors, following a comptechanism. Indeed, this mechanism is so complex tha
in most cases it becomes impossible to nominath auditors. Confindustria believes that the proposa
would add unnecessary complexity to an alreadycdiff mechanism. Furthermore, auditors have tdract
the interest of the company as a whole and noebialbof one small group.

A better solution would be to foresee participatmnemployee investment fund representatives on the
board of directors, as outlined in proposals 364 2026.

Another aspect which appears problematic to Con8trih is the social balance as foreseen in prdposa
4039. This would increase the burden on companiisowt bringing about real advantages for the
employees.

In summary, with regard to the legislation promgtemployee participation and transposing the releva
EU directives, Confindustria believes the following

« Legislation should be limited to recognising thgitienacy of a wide range of schemes of financial
participation and/or employee shareholding, whi@y fine unilaterally defined by the company.

* The same law should define the forms of represientaf shareholding employees.

e Information and consultation rights shall be impésred through the transposition law of
directive 2002/14/EC, taking into account one orerjoint opinions of the social partners.

* A law imposing the representation of shareholdingpleyees in the management or auditing
bodies of the company should be avoided. A law fagydown the institutions and norms of such
representation, but not the obligation to adoptith8uch a law would serve to encourage the
social partners to discuss the matter and implestient procedures within the framework of
industrial relations.

CGIL

The largest Italian trade union confederation h#gnoexperienced internal controversies regarding
employee participation. It has often been regaxdil suspicion as something which would undermbree t
existing adversarial relationship between managémued labour in favour of something “watered down”,
which may eventually result in rather unsatisfag&wcial consequences. Thus the more traditiornad) \of

the union confederation had a negative view ofigipetion, as something whose benefits were merely
deceptive.
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In more recent years, however, as the confederd¢iadership assumed a new political stance, the
discussion has become more pragmatic and open.

CGIL’s vision of employee participation differstlé from those of the other major confederations,
CISL and UIL, outlined below. However, CGIL has esgsed reservations concerning the form of
employee participation in the current economic egfaitwhich in the wake of the dramatic events of 11
September 2001 is characterised by profound cfldie. SE directive was approved at a time when, on
account of the negative economic situation, conggare putting great emphasis on creating “valoef’,
little or no emphasis on creating or respectinglatce between social and economic aims. This &dsh
devastating effect on the “ltalian way” of partiatpn, which is built on strong bilateral agreenseand
permanent dialogue to ensure quality of producéind quality at work. As companies adopt a one-sided
hierarchical management style and impose theiramlemployees without listening to them, there tgen
and more resistance in the workforce, leading wwasanrest. The SE directive is the result of aglo
process in which social stability and social edyalivere considered fundamental factors in business
competitiveness. Management attempts to change twwitions unilaterally are causing Europe te los
competitiveness in global markets.

Against this background, the SE directive shouldédxen not merely as an obligation/opportunity kahit
to some companies, but as a chance for the traim umovement to create a participatory system in
leading European businesses and thus to reaffiren Ebropean Social Model as the key to EU
competitiveness in global markets.

However, the present combination of directive amdutation is deemed insufficient to encourage
companies to chose a participatory model. Clarditgua the fiscal aspects of the SE must be attaioed
make it attractive. If the SE does become attractaind many SEs are established with strong employe
participation, it may be possible to strengthenopean competitiveness and social stability.

With regard to the form of employee involvementhie SE, CGIL clearly favours a supervisory board
which is sufficiently informed concerning the compa strategic plans so as to allow thorough, well-
structured and focused collective bargaining. Twosild make it possible to reinforce the Italianteys of
participation, which is considered “weak” in compan to the German one, for instance, because akwe
ad hoc legislation, although it is strong in terofi<collective bargaining and the inclusion of infation
and consultation clauses in collective agreements.

The participation of employee representatives imagament boards could jeopardize strong collective
bargaining, as those representatives would bedcaflen to participate in decision-making.

A single-channel supervisory board system is tloeeefconsidered the most appropriate form of
employee involvement in the SE.

Recent company law reforms in Italy do not foreseg form of supervisory body with employee
participation, and so do not correspond to the iB&ttive. This makes it more urgent for the goveentrto
consult with the social partners and adopt the sgng provisions for transposition of the SE divect

CISL

This trade union confederation expressed viewshenBU regulation and directive on the SE which are
similar to those of the other trade unions.

CISL at first welcomed the directive on the assuampthat the proposed model of the SE would improve
the present system of industrial relations, prialtypby filling a gap with regard to employee peigation

in strategic decision-making processes. OveralfLbelieves that through introduction of the cornaafp
employee participation in Italian law collectivergaining will be reinforced.

Thus, long before negotiations on the possiblesfrasition of the directive were called for, CISkusd
two major requests:

1. Political initiatives at Community level promog tax advantages or at least equal fiscal tregtmen
for SEs in order to encourage entrepreneurs andsioks to take an interest in this form of
association.

2. The avoidance of any clauses in the Italianspasition referring to “opting out” of subsidiary
prescriptions in the case of mergers. The govertimdinst reaction to this request was rather
positive.
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UIL

Federation secretary Lamberto Santini expressedfdfiewving views on a number of draft laws on
“employee participation” to be discussed in the EowWouse of Parliameft.

First, each of the proposed laws targets a spezsfiect of employee participation (for exampleaficial
participation, information and consultation rightajithout taking into account the broader picturbus
there is the risk of generating confusion and @atttions. To avoid this, UIL proposes the inteigraiof

all the proposed laws into a single framework whébbuld build upon the contents of European Divesti
94/45/EC on European Works Councils, 2001/86/E@mployee involvement in the SE and 2002/14/EC
on employee information and consultation rightsisould furnish implementation with clear prinapl
and methodology.

Besides the legal obligation to transpose the tires, their transposition has the clear advantaige
specifying what the implementation of informatia@mnsultation and participation rights at the conypan
level would mean in concrete terms.

Furthermore, following the content of these dinszti would also allow harmonisation between the
transposition law of Directive 94/45/EC and theenttwo directives, which need to be transpose®iv2

UIL would therefore like Parliament to take thessuies as point of departure.

The second consideration is that the text of theraust also be harmonised with the new company laws
which have opened the way to a “dual tier systehtooporate governance. However, while the lawvedlo
for the creation of a supervisory board, it doesfaesee the participation of employee represmetmin
such a body. This is a contradiction in terms ef hiistorical experience of dual tier systems: bgleking
employee representatives this turns the supervisoayd into an alternative to the auditor’s comesitt

UIL believes it is important that the law recogsigee contribution that employees are able to ntake
their company by giving employees the right to nuae employee representatives to the supervisory
body. In UIL's view employee representatives ontibard of directors (single tier system) is wellsided

but less convincing.

With regard to the traditional Italian form of comate governance, according to which an auditor’s
committee (made up of three auditors) supervisesatttounting practices of a company, UIL has an
innovative proposal.

The financial scandals which have hit a numbertaifan companies prove that the present systemtis n
functioning correctly, particularly with regard tee autonomy of administrators and the independefce
auditors. UIL proposes that in companies whichdketd stick to the traditional approach, one auditall

be appointed by the employees’ representatives fiopnofessional group of independent auditors who
have no relationship with the company.

This solution has the advantage that there woulddbeonfusion of roles between employee and company
representatives — who in UIL’s view should alwagmain such — while allowing for effective contralsd
auditing, thus ensuring the necessary transparetigh is a crucial asset of both markets and warker
Although this is a “mediated”, indirect form of piaipation, UIL argues that it would be more effeet
than employee involvement in the board of directWyéh regard to the proposed laws, this would mean
that the content of Article 5 of Law 1943, whichrmntly applies only to share owning employees’
associations, should be extended to all employeeisnplementing Article 46 of the Italian Constigurt.

UIL believes that financial participation is a udetool as long as it is implemented on a voluntaagis
and not used as a replacement for other forms rafimeration. The possible recognition of collective
representation deriving from share ownership thinoad hoc associations or investment funds, which is
proposed in some laws, is considered at leasteistieg. As a trade union organisation UIL doesgeatk

to promote such bodies among employees, rathereotmating its efforts on collective bargaining.
However, it does recognise the potential role @frefowning employees’ associations. In this setise,
proposed laws 3642, 3926 and 4039, which recogthisetrade unions’ rights to negotiate company
shareholding schemes and combine them with spdefi@dvantages, but which foresee different actors
for the management of such agreements, reflectddlision of a diversity of roles between trade arémd
share-owning employees’ associations.

In summary, UIL would like Parliament to:

* make a law on employee participation which is #jriconsistent with European legislation;
» establish a clear framework of information and cdtasion, which in particular ensures that they

" The following paragraphs reflect UIL’s views express@ring a parliamentary hearing on 22 January 2004
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take place in good time, providing employees witleal opportunity to influence company
decision-making;

« define with greater clarity cases in which inforroatmay be withheld or treated as confidential,
so as to avoid future difficulties;

e recognise a right of appeal against a company’sofighe above mentioned rights, if deemed
necessary by employee representatives.

With regard to employee representation in compaweming bodies, UIL has the following wishes:

e In the case of companies which adopt the dualsystem employees should have the right to
appoint employee representatives to the supervisady.

* Inthe other cases, the employees should havegtisto nominate auditors.

« The law should not foresee giving the right to appsuch representatives to the trade unions or
share-owning employees’ associations, as it wonfteaessarily complicate the law.

With regard to financial participation, UIL agreegh the government’s proposals and, last but east,
welcomes initiatives in the field of Corporate SddrResponsibility (CSR) and in particular the preglo
regarding a social balance in Article 18 of drafivl4039 regarding accounting rules. UIL stressas th
social balance and CSR necessitate auditing atiflaaion well beyond the present proposals arldrad

to each company’s specific circumstances. Thussrfde social accounting and certification should be
negotiated case by case rather than being impgskavb

AREL®

General Secretary Enrico Letta (a former ministethie centre-left coalition government), welcomed t
introduction of a mechanism for employee repredEma which would improve quality of work,
organisational efficiency and the influence of eoygles, as well as the mechanism for transpositidheo
directive, which builds on the EWC experience tstéo agreements between the social partners.

AREL also underscored the need for equal fiscahtinent and taxation levels of Community-scale
undertakings so as not to render their establishoeattractive.

He also commented on the establishment of finanméaticipation systems. Different EU states have
different solutions in this connection and the aloseof common EU legislation has given rise to kotst
despite the general recognition of its potentidight of the promotion of economic democracy. Bgtup
common mechanisms of financial participation shogéd hand in hand with fiscal harmonisation and
employee participation in the SE.

(Author’s note: this appears to be the personaiiopiof the General Secretary, as AREL has notseld
any official documents.)

8 AREL stands for “Agenzia di Ricerche e Legislazion&géncy for research and legislation). It is compbsé members of
parliament, scholars, managers and entreprenedranthe aim of analysing and discussing posteblslative innovations, their
impact on ltalian society and the positioning afytwithin the European and international conteis tlose to the opposition parties
and some trade union organisations.
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Update on the status of SE-directive transposition in Italy
January 2005

During the week preceding Christmas 2004, the speidner delegations met to finalise a draft agreet

on transposition of the SE directive.

The meeting was successful. The resulting agreemmarst still be subject to internal discussion and
approved by all the social partner organisatiommisTit is not an official document and not avaieatd the
public. For this reason it is impossible to givdetailed overview of its contents. However, sompdrtant
points are clear:

1. There will be no opt-out.

2. There is a preference fodaalistic modelwith employee representation on a supervisorydoa

3. There is agreement between the three major trad® confederations thatnployee representatives
on the supervisory board (or, where that is imgmwesthe administrative board) shall not be elected
butjointly appointed by the trade unians

4. Also, provisions for experts, etc., were defifredietail (in more detail than in the CBA transipgs
the EWC directive).

5. The social partners did not lay down any sanstias this is not their role (although they did
recommend some).

This agreement constitutes major progress towawdssposition. However, while the way forward is
simple on paper, it is quite complicated in reality

The CBA will (probably) be signed and registeredntigd-February (by the end of January, according to
optimists). At this point, it can be submitted ke tgovernment, which will probably enshrine it &wl by
decree. At this point the government will informetEuropean Commission and the directive will be
considered officially transposed.

In any case, in Italian jurisprudence collectivedga@ning agreements have juridical value, aseiga
omnesprinciple is normally applied. This means that @®A is legally binding from the moment it enters
into force, even if there is no government decreetemporary solution that allows the governmenetto
tackle (and possibly resolve) the contradictiorweetn the SE regulation and directive and the recent
reform of company law (the so-call&tietti reform— seeCountry Reporbn ltaly). In this case, however,
sanctions would not apply.

As a matter of fact Italy finds it itself in a pdical situation. The government must “reform Yhetti
reform” if it wants to transpose the directive. @p of that, while technically all the necessamditions
are in place for transposition of the SE directie, SE regulation still needs to be adopted.

Or will Italy find itself in a situation in which raployee participation in the SE is defined, buisit
impossible to establish an SE under Italian law?deme time — particularly with general electiongning
up — this will probably be the case.
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