Summary of the law-expertise of Prof. Dr. Thomas Binke (Germany)
about “Reserve-SE's” without worker involvement (Laagform in German,
edition Hans Bockler Stiftung 2005 Nr. 161)

1. Registration of an SE[Societas Europaea] is the final step of the fonmgrocess. It is
constitutive for the creation of the SE.

. Under 8§ 3 of the SEAGSE-AusfuihrungsgesetZerman law on implementation of the
SE], the SE shall be registered in the companystegaccording to the laws applying to
joint stock companies The Registry Court must determine, according 88 8Para. 1 of
the AktG [AktiengesetzGerman stock corporation act], if the company leen duly set
up and filed, and otherwise to refuse registratittnduty is limited to determining the
fulfilment of the legal requirements regarding pofling and the setting-up process
including the elements to be examined under Ak&8 8Para. 2 special founding
regulations in the SE Council Regulation and the SEAG (seeAxig 17ff, 32ff,) being
reserved

s, In accordance with Art. 38, Para. 3 of the Akt@ thgistry court shall examine the
legality ofthe company statutes alsoUnder Art. 12, Para. 4 of the SE Council
Regulation, the statutes of an SE must at no tiomélict with anegotiated agreement
on involvement

« Art. 2, Paras. 1 to 4 of the SE Council Regulationtainsa limited catalogue of
admissible founding forms It provides for4 formation methods A further,
“secondary” formation method is derived from Art. 3, Para. 2 of the SE Council
Regulation.

5. With regard to the individual SE founding formsg tBE Council Regulation emphasises
with varying degrees of intensitythe need to regulate employee involvement under th
SE Council Directive as a key element of the fongdiequirements. Regulation is most
emphatic concerning the founding requirements énetvent of anerger (SE Council
Regulation Art. 27ff) and only insignificantly less in the founding of holding SE (SE
Council Regulation Art. 32f). In case otanversionthe SE Council Regulation contains
only a succinct reference to employee involvemsrd prerequisite for registration (SE
Council Regulation Art. 37, Para. 2); in the eveind subsidiary SEany further emphasis
on this requirement (aside from the general promwish SE Council Regulation Art. 12,
Para. 2 & 3, and SE Council Directive Art. 3, Pdrgis lacking.

. The varyingextent of detailed provisionsn the individual formation requirements
results not from differences relating to the sigmaice of employee involvement for the
various SE start-up forms but from varying legadtective requirementsin connection
with therelevant conversion processes



10.

Registration of an SEalways presupposes, under SE Council Regulation Art.2 &at
employee involvement in the SEs given. Otherwisegccording to the explicit terms of
SE Council Regulation Art. 12, Paras. 2 & 3, an SEannot be registered

This does not imply that an SE can be registeré&gdwhen anagreementonemployee
involvement according to SE Council Directive Art. 4 (SEBG B[3E-
Beteiligungsgesetterman law on involvement in the SE]) betweepecsl negotiating
body and the relevant bodies of the companies enadehas been concluded. Rather,
registration of an SE according to SE Council Ratjoih Art. 12, Para. 2 is also always
admissible when thalternatives to employee involvemenindicated in the SE Council
Directive are deployed according to the proceddetsrmined by the SE Council
Directive.

Registration of an SE presupposes #sablishment of a special negotiating body
following the provisions of the SE Council Direcaiyor of the relevant national
implementation regulations) has been implementélde@ise, that body can neither have
made anegative decisioraccording to SE Council Directive Art. 3, Paran8t can
negotiations— whether successful or fruitless — have bemucted

The principal grounds for an affirmative resporséie question whether providing for
employee involvement is an indispensable requiréméathout exception, for registration
of an SE are:

- Provision for employee involvementis a constitutive element of the corporate
governance of an SE and, as such, has been eypil@vated to the level of an
indispensable requirement for registration This results from SE Council
Regulation Art. 12, Paras. 2 & 3, as well as frtwa founding regulations for the
individual SE founding forms.

- According to the intentions of the European lawmakes, the provisionsof the SE
Council Regulation and of the SE Council Directoemstitute asingle indivisible
entity.

- The SE Council Directive presupposeandatorily that in the course of founding an
SE,without exception a special negotiating body shall be formed (SErCdu
Directive Art. 3, Para. 2), whose purpose is thgotiation of a participation
agreement with the organs of the companies takangip the founding process.

- Thisalso applies to the founding methodhvolving atransformative conversionof
a public limited liability company to an SE. Ingtsase the SE Council Directive
prescribes that the continuation of “all compon&atgrevious employee
involvement in the plc shall also be mandatorytifier SE (Art. 4, Para. 4), so that the
admissible “downwards” negotiating margin of the sgcial negotiating bodyis
thus limited.

- The requirement to establish a special negogdimdy and to commence negotiations
about a participation agreement derives fromlegeslative dovetailingof employee
involvement with the founding and setting up ofSfa The attainment dégal



personality (SE Council Regulation Art. 1, Para. 3 in conjumciwith Art. 16,

Para. 1) is tied in with theegistration of the SE The European legislator has picked
up the self-interest of the founding companies lzal phrased the provisions on
forming a special negotiating body and on the ac®ofsnegotiations over a
participation agreement in such a manner that thosganies must themselves seize
the initiative to create a special negotiating body

- As befits its position as negotiating body andy#o agreements on behalf of the
employees, thepecial negotiating bodyhas the ability to affect the statutes (SE
Council Regulation Art. 12, Para. 4) and, as alteduhe establishment of lasting
employee representation, at least indirect powearfloence corporate governance.

Supplementary Report I:

Exceptionally: Admissibility of Registration of a “Reserve” SE Without Employees?

1. The object of this examination is the question Whetegistration of a“reserve” SE
without employees, without provision for employeenvolvementmay exceptionally be
viewed as admissible.

1. Using instruments of the SE under company or catedaw that have the specific
advantages of this legal form in comparison toamati company forms may, when in
doubt,not be viewed as an abuse of that legal forte the detriment of employee rights.

1z The following must be considered, however: alreager national lango-
determination laws constitute part of the company itutes, because they bolster
corporate governancehis is all the more true at the level of Communitylaw. Here,
corporate law and labour law fuse into organisaigovernance. The SE Council
Regulation and the SE Council Directive are insapigrbound together.

1. In literature, myriad possibilities of form havedmediscussed through which the
founding and registration restrictions imposed by the SE Council Regulation and
Directive may be circumvented. The proposed appresto circumvention focus mainly
on the circle of participants in formation; the wuggment of multi-nationalism of the
companies participating in formation; and the riggiton requirement constituted by the
provision for employee involvement. It is mainly the last case that the founding and
registration of “reserve” SEs is proposed.

1s. Due to the absence of operating business activityseerve”-SE has, when in doubho
employees

1. The registration of an SE without employees comdhe course of atéleological
reduction” of the founding and registration provisions oé tBE Council Regulation, in
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conjunction with the stipulations of the SE Courailective, exceptionally be
admissible.

The teleological reduction of a regulation comds gonsideration when its literal
application in a specific, exceptional situationulebnot achieve the purpose intended
thereby under both historical as well as systenaterpretations.

The requirement to provide for employee involvenmeay, with regard to the moment of
registration of an SE without employees, appegvpnapriate.

However, in view of future economic activities betSE, as intended with a “reserve”-
SE, that is not the case. In fact, the participatigreement shall provide for occasions and
procedures for the future renegotiation of an agesd.

Furthermore, teleological reduction involvepranciple of interpretation . It does not
permit the explicit wording of a regulation to bisrdissed.

Since the provision for employee involvement acocwdo theexpress wordingof SE
Council Regulation Art. 12, Paras. 2 & 3 and thputations of the Council Directive
constitute anandatory prerequisite for registration, it is unacceptable to disregard that
requirement when interpreting the terms.

There arealso good material reasonghat speak in favour of a provision for employee
involvement at the moment of registration for anv@hout employees too: the European
legislator has shown clearly that he has resetvedegal form of the SE for companies
that have, in the general case, laid down stipaiatgoverning employee involvement
based on a negotiated participation agreement.

Supplementary Report Il: Legal Consequences of thBubsequent Use of a “Reserve”
SE Initially Registered Without Employees

23.

24.

25.

The starting point for examination is the assumptiaejected in Supplementary Report |
—that an SE without employees can be acceptabigtezed.

In the event that subsequently enters into active operatiarthis will raise a plethora of
unsolvedattendant problems These relate largely to the following points: theeshold
value upon subsequent engaging of employees fanclusion of employees in, the SE,
respectively: the definition of the feature of unsion of other companies; the extent of a
possible, renewed examination of the circumstantés formation; the striking off the
register of the company; and/or the reopening gbtiations on employee involvement.

Subsequent engagement of employees, respectivelgdiusion of employees in the SE
within a corporation shall be viewed asstrtictural change’” according to the terms of
SE Council Directive Art. 18 and of SEBG 88 1, Pdand § 18, Para. 3, 43, which
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trigger the obligation to renew negotiations on Eyee involvement if otherwise
participation rights would be denied or withdrawonh the employees.

Plausiblethreshold valuesfor determining the number of employees that a€ree” SE
must have (respectively, that must be taken fagtount within a corporation) for an
obligation to renegotiate as a consequence ofiatatal change of the SE to be asserted
cannot be given They cannot be deduced from thenimum size of the SE works

council under law or of the special negotiatingygatbr can they be drawn from
Community or national stipulations regarding thgo of employee representatives to
represented employees.

In the event of subsequent structural changes #m&agement of the company is obliged,
under SEBG § 18, Para. 3, to initiagotiation procedureson a participation
agreemenbdf its own accord without delay

If this does not ensue upon application by the egg®s, where applicable, or upon
demand by the registry court, the latter is boundammence thprocedure for deleting
the registration of the SE according to § 142 ef GG Freiwillige
Gerichtsbarkeitsgeseterman law on voluntary choice of jurisdictioAh annulment
and the dissolution of the SE under the terms dbRBGL44a are out of the question.

The SE management has, according to SEBG § 11, P&ra, anaximum of ten weeks
plus 6 or, where applicable, plus twelve month&ccording to SEBG § 20) to forestall
the deletion procedure by submitting a participagreement.



